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United States District and Bankruptcy Court
For the District of Idaho

FEDERAL RULES OF BANKRUPTCY PROCEDURE
SUMMARY OF NEW RULES EFFECTIVE DECEMBER 1, 20021

Rule 1004.    Involuntary Petition Against a Partnership
Section 303(b)(3)(A) of the Code provides that fewer than all of the general partners in a

partnership may commence an involuntary case against the partnership.  There is no counterpart provision
in the Code setting out the manner in which a partnership commences a  voluntary case. The Supreme
Court has held in the corporate context that applicable nonbankruptcy law determines whether authority
exists for a particular debtor to commence a bankruptcy case.  See Price v. Gurney, 324 U.S. 100
(1945).  The lower courts have followed this rule in the partnership context as well.  See, e.g., Jolly v.
Pittore, 170 B.R. 793 (S.D.N.Y. 1994);  Union Planters National Bank v. Hunters Horn Associates,
158 B.R. 729 (Bankr. M.D. Tenn. 1993); In re Channel 64 Joint Venture, 61 B.R. 255 (Bankr. S.D.
Oh. 1986).  Rule 1004(a) could be construed as requiring the consent of all of the general partners to the
filing of a voluntary petition, even if fewer than all of the general partners would have the authority under
applicable nonbankruptcy law to commence a bankruptcy case for the partnership.  Since this is a matter
of substantive law beyond the scope of these rules,  Rule 1004(a) is deleted as is the designation of
subdivision (b).  

The rule is retitled to reflect that it applies only to involuntary petitions filed against partnerships.

Rule 1004.1.   Petition for an Infant or Incompetent Person
If an infant or incompetent person has a representative, including a general guardian, committee,

conservator, or similar fiduciary, the representative may file a voluntary petition on behalf of the infant or
incompetent person.  An infant or incompetent person who does not have a duly appointed representative
may file a voluntary petition by next friend or guardian ad litem.  The court shall appoint a guardian ad litem
for an infant or incompetent person who is a debtor and is not otherwise represented or shall make any
other order to protect  the infant or incompetent debtor.

This rule is derived from Rule 17(c) F.R. Civ. P.  It does not address the commencement of a case
filed on behalf of a missing person.

Rule 2004.  Examination
Subdivision (c) is amended to clarify that an examination ordered under Rule 2004(a) may be held

outside the district in which the case is pending if the subpoena is issued by the court for the district in which



2

the examination is to be held and is served in the manner provided in Rule 45 F.R.Civ.P., made applicable
by Rule 9016.

The subdivision is amended further to clarify that, in addition to the procedures for the issuance of
a subpoena set forth in Rule 45 F.R.Civ.P., an attorney may issue and sign a subpoena on behalf of the
court for the district in which a Rule 2004 examination is to be held if the attorney is authorized to practice,
even if admitted pro hac vice, either in the court in which the case is pending or in the court for the district
in which the examination is to be held.  This provision supplements the procedures for the issuance of a
subpoena set forth in Rule 45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with one of the purposes of
the 1991 amendments to Rule 45, to ease the burdens of interdistrict law practice.    

Rule 2014. Employment of a Professional Person
This rule has been rewritten to make stylistic changes and to make it conform more closely to the

applicable provisions of the Code.  Professionals seeking court approval of their employment must disclose
any interest in, relationship with, or connection to the debtor.  The professional also must disclose any
interests, relationships, or connections that would cause the court or any party in interest reasonably to
question whether the person is disinterested.  The rule thus requires the professional to evaluate the need
to disclose the information from the perspective of the court and other parties in interest.  If the information
would cause those persons reasonably to question whether the professional is disinterested, it must be
disclosed.  This permits the United States trustee and other parties in interest an opportunity to evaluate
whether to oppose the application.

As with any disclosure requirement, the person obligated to make the disclosure must first
determine whether the rule requires disclosure of the particular information in question.  Notwithstanding
this initial determination by the professional, the court still makes the ultimate determination as to whether
the employment is proper under the circumstances.  Moreover, since the United States trustee and other
parties in interest can be heard on these issues, a professional must not fail to disclose any known or
believed connection that reasonably could place into question the professional’s disinterestedness.
              

The rule also sets out the service requirements for the application for the approval of employment.
There is no provision requiring a hearing on the application.  In most cases, an order approving the
employment will be entered without a hearing.  The court may set a hearing sua sponte or on request or
may vacate an order issued under the rule upon motion of an interested party.

The rule does not address the standards that courts should apply in ruling on an application for
employment of a professional. 

Rule 2015.  Duty to Keep Records, Make Reports and Give Notice of Case
Subdivision (a)(5) is amended to provide that the duty to file quarterly disbursement reports

continues only so long as there is an obligation to make quarterly payments to the United States trustee
under 28 U.S.C. § 1930(a)(6).
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Rule 4004.  Grant or Denial of Discharge
Subdivision (c)(1)(D) is amended to provide that the filing of a motion to dismiss under § 707 of

the Bankruptcy Code postpones the entry of the discharge.  Under the present version of the rule, only
motions to dismiss brought under § 707(b) cause the postponement of the discharge.  This amendment
would change the result in cases such as In re Tanenbaum, 210 B.R. 182 (Bankr. D. Colo. 1997)

Rule 9014.  Contested Matters
The list of Part VII rules that are applicable in a contested matter is extended to include Rule 7009

on pleading special matters, and Rule 7017 on real parties in interest, infants and incompetent persons, and
capacity.  The discovery rules made applicable in adversary proceedings apply in contested matters unless
the court directs otherwise.

Subdivision (b) is amended to permit parties to serve papers, other than the original motion, in the
manner provided in Rule 5(b) F.R. Civ.P.  When the court requires a response to the motion, this
amendment will permit service of the response in the same manner as an answer is served in an adversary
proceeding.

Subdivision (d) is added to clarify that if the motion cannot be decided without resolving a disputed
material issue of fact, an evidentiary hearing must be held at which testimony of witnesses is taken in the
same manner as testimony is taken in an adversary proceeding or at a trial in a district court civil case.  Rule
43(a), rather than Rule 43(e), F.R. Civ.P. would govern the evidentiary hearing on the factual dispute.
Under Rule 9017, the Federal Rules of Evidence also apply in a contested matter.  Nothing in the rule
prohibits a court from resolving any matter that is submitted on affidavits by agreement of the parties.

Subdivision (e).   The purpose of the final sentence of this rule is to require that the court provide
a mechanism that will enable attorneys to know at a reasonable time before a scheduled hearing whether
it will be necessary for witnesses to appear in court on that particular date.

Rule 9027.  Removal
Subdivision (a)(3) is amended to clarify that if a claim or cause of action is initiated after the

commencement of a bankruptcy case, the time limits for filing a notice of removal of the claim or cause of
action apply whether the case is still pending or has been suspended, dismissed, or closed.


